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Court of Appeals of the District of Columbia 


No. 4725 

Jacob Solomon, Otherwise Known as Jack Rose, Appellant, 


vs. 

United States 


a Supreme Court of the District of Columbia. 

Criminal. No. 45399. 

United States 
vs. 

Jacob Solomon, alias Jack Rose, and Andree Dubois, alias 

Audrey Dubois, 

' and 

Criminal. No. 45612. 

United States 


vs. 

Jacob Solomon, aliorS Jack Rose, and Andree Dubois, alias 

Audrey Dubois. 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above entitled 
causes, to wit: 
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JACOB SOLOMON VS. UNITED STATES. 


1 Indictment. 

Filed in Open Court February 15, 1927. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, January Term, A. D. 1927. 

District of Columbia, 55; 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Jacob Solomon, otherwise known as Jack Rose 
and hereafter in this indictment designated and called Ja¬ 
cob Solomon, and one Andree Dubois, otherwise known as 
Audrey Dubois and hereafter in this indictment designated 
and called Andree Dubois, each late of the District of Co¬ 
lumbia aforesaid, on, to wit, the first day of January, in 
the year of our Lord one thousand nine hundred and twenty- 
six, and from thence until, to wit, the seventh day of Feb¬ 
ruary, in the year of our Lord one thousand nine hundred 
and twenty-seven, and at the District of Columbia afore¬ 
said, unlawfully, wilfully, feloniously and knowingly did im¬ 
port, manufacture, produce, compound, sell, deal in, dis¬ 
pense, distribute, administer and give away opium and 
coca leaves and compounds, manufactures, salts, deriva¬ 
tives and preparations thereof, without then and thereto¬ 
fore having registered with the Collector of Internal Reve¬ 
nue of the Internal Revenue District in which the District 
of Columbia is embraced, the name and style and place of 
business of them, the said Jacob Solomon and the said 
Andree Dubois, and the place or places where such busi¬ 
ness of them, the said Jacob Solomon and the said Andree 
Dubois, was to be carried on, and without having paid the 
special license tax therefor, as by law they, the said 

2 Jacob Solomon and the said Andree Dubois, were re¬ 
quired to do before so importing, manufacturing, pro¬ 
ducing, compounding, selling, dealing in, dispensing, 
distributing, administering and giving away opium and 
coca leaves and compounds, manufactures, salts, deriva¬ 
tives and preparations thereof, as aforesaid; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 
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Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Jacob Solomon and the said Andree Dubois, 
on, to wit, the seventh day of February, in the year of our 
Lord one thousand nine hundred and twenty-seven, and at 
the District of Columbia aforesaid, unlawfully, wilfully, 
knowingly and feloniously did sell, barter, exchange and 
give away to one C. W. Jones, otherwise known as Dutch 
Jones, a certain quantity of a certain derivative of opium, 
to wit, fifty ounces of morphine hydrochloride, not in pur¬ 
suance of a written order from the said C. W. Jones, other¬ 
wise known as Dutch Jones, on a form issued in blank 
for that purpose by the Commissioner of Internal Revenue; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Third Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

3 That the said Jacob Solomon and the said Andree 

Dubois, on, to wit, the seventh day of February, in 
the year of our Lord one thousand nine hundred and 
twenty-seven, and at the District of Columbia aforesaid, 
unlawfully, wilfully, feloniously and knowingly did pur¬ 
chase, sell, dispense and distribute opium and compounds, 
manufactures, salts, derivatives and preparations thereof, 
to wit, fifty ounces of morphine hydrochloride, in a manner 
otlier than in and from the original package thereof, 
having affixed thereto appropriate stamps showing the pay¬ 
ment of the lawful internal revenue tax thereon; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Jacob Solomon and the said Andree Dubois, 
on, to wit, the seventh day of February, in the year of our 
Lord one thousand nine hundred and twenty-seven, and at 
the District of Columbia aforesaid, unlawfully, wilfully, 
feloniously and knowingly did purchase, sell, dispense and 
distribute opium and compounds, manufactures, salts, de¬ 
rivatives and preparations thereof, to wit, four ounces of 
smoking opium, in a manner other than in and from the 
original package thereof, having affixed thereto appropriate 
stamps showing the payment of the lawful internal revenue 
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tax thereon; against the form of the statute in such case 
made and provided, and against the peace and gov- 
4 ernment of the said United States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 45399. United States vs. 
Jacob Solomon alias Jack Rose, Andree Dubois alias Au¬ 
drey Dubois. Violation of Harrison Narcotic Act. Wit¬ 
nesses: Boyd M. Martin, James R. Kerrigan, Robert 
Saunders, M. P., Albert A. Spear. A true bill: John M. 
Cherry, Foreman. 


Memorandum. 

June 8, 1927.—No. 1—Plea ‘‘Not Guilty’’ withdrawn. 
Plea guilty entered. 

Supreme Court of the District of Columbia. 

Monday, October 24", A. D. 1927. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 

• •***•• 

Come as well the Attorney of the United States, as the 
defendant in proper person; and thereupon it is demanded 
of the defendant what further he has to say why the sen¬ 
tence of the law should not be pronounced against him and 
he says nothing except as he has already said; whereupon 
it is considered by the Court that for his said offense, the 
said defendant be taken by the Superintendent of the Wash¬ 
ington Asylum and Jail, to the Asylum and Jail aforesaid, 
thence to the Penitentiary, as designated by the At- 
5 torney General of the United States, there to be im¬ 
prisoned for the period of Two (2) Years, on each 
of four (4) counts of the indictment, said sentences by 
counts to run consecutively and to take effect from and in¬ 
cluding this date. 
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Indictment. 

Filed in Open Court March 28, 1927. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, January Term, A. D. 1927. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Jacob Solomon, otherwise knovm as Jack Rose 
and hereafter in this indictment designated and called 
Jacob Solomon, and one Andree Dubois, otherwise known 
as Audrey Dubois and hereafter in this indictment desig¬ 
nated and called Andree Dubois, each late of the District 
of Columbia aforesaid, on, to wit, the seventh day of Febru¬ 
ary, in the year of our Lord one thousand nine hundred 
and twenty-seven, and at the District of Columbia afore¬ 
said, unlawfully, wilfully, knowingly and feloniously did 
send, ship, carry and deliver from the State of New York 
to the District of Columbia, to one C. W. Jones, otherwise 
known as Dutch Jones, at the District of Columbia afore¬ 
said, coca leaves and opium and compounds, manufactures, 
salts, derivatives and preparations thereof, to wit, fifty 
ounces of morphine hydrochloride, without having previ¬ 
ously registered with any Collector of Internal Reve- 
6 nue, their names and style and place of business, and 
place or places where said business was to be carried 
on, and without having paid the special tax required by law; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath, aforesaid, do further present: 

That the said Jacob Solomon and the said Andree Du¬ 
bois, on, to wit, the seventh day of February, in the year 
of our Lord one thousand nine hundred and twenty-seven, 
and at the District of Columbia aforesaid, unlawfully, wil¬ 
fully, knowingly and feloniously did send, ship, carry and 
deliver from a state of the United States, the particular 
state being unknown to the Grand Jurors aforesaid, to the 
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District of Columbia, to one C. W. Jones, otherwise known 
as Dutch Jones, at the District of Columbia aforesaid, coca 
leaves and opium and compounds, manufactures, salts, de¬ 
rivatives and preparations thereof, to wit, fifty ounces of 
morphine hydrochloride, without having previously regis¬ 
tered with any Collector of Internal Revenue, their names 
and style and place of business, and place or places where 
said business was to be carried on, and without having paid 
the special tax required by law; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

Third Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That the said Jacob Solomon and the said Andree 
7 Dubois, hereinafter called the defendants, continu¬ 
ously from, to wit, the first day of September, in 
the year of our Lord one thousand nine hundred and 
twenty-six, to the tenth day of February, in the year of our 
Lord one thousand nine hundred and twenty-seven, and at 
the District of Columbia aforesaid, were persons then and 
there dealing in opium and its respective compounds, manu¬ 
factures, salts, derivatives and preparations, and as such 
dealers, the defendants were persons required to register 
under the Act of Congress approved December 17, 1914, as 
amended, and tlie defendants were further required to pay 
the special tax required by said Act to be paid by persons 
dealing in opium and its respective compounds, derivatives 
and preparations; that on the dates aforesaid the defend¬ 
ants had not registered as aforesaid, and had not paid the 
special tax as required by said Act, and the Grand Jurors 
aforesaid further find that in the District of Columbia 
aforesaid, on the dates aforesaid, the defendants unlaw¬ 
fully, wilfully and knowingly did have in their possession 
and under their control, coca leaves and opium and com¬ 
pounds, manufactures, salts, derivatives and preparations 
thereof, to wit, fifty ounces of morphine hydrochloride and 
four ounces of smoking opium; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia, 
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(Endorsed:) Criminal No. 45612. Jacob^Solomon alias 
Jack Rose, Andree Dubois, alias Audrey Dubois. Violation 
of Harrison Narcotic Act. Witnesses: Boyd M. Martin, 

James R. Kerrigan, Robert Saunders, M. P., Albert 

8 A. Spear. A True Bill: John M. Cherry, Foreman; 

Mentor a/iidum. 

June 8, 1927.—No. 1—Arraigned. Plea Guilty. 

Supreme Court of the District of Columbia. 

Monday, October 24", A. D. 1927. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 

«****•• 

Come as well the Attorney of the United States, as the 
defendant in proper person; and thereupon it is demanded 
of the defendant what further he has to say why the sen¬ 
tence of the law should not be pronounced against him 
and he says nothing except as he has already said; where¬ 
upon it is considered by the Court that for his said offense, 
the said defendant be taken by the Superintendent of the 
Washington Asylum and Jail, to the Asylum and Jail 
aforesaid, thence to the Penitentiary, as designated by the 
Attorney General of the United States, there to be im¬ 
prisoned for the period of Two (2) Years on each of three 
(3) counts of the indictment, said sentences by counts to 
run consecutively and to take effect at the expiration of 
the sentence imposed in indictment No. 45399. 

9 Saturday, November 12", A. D. 1927. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 

• *••••• 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his attor¬ 
ney Abner Siegal, Esquire; whereupon it is considered by 
the Court that the sentences heretofore pronounced on Oc- 
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tober 24, 1927 in the above entitled cases be and are hereby 
set aside and altogether held for naught; and thereupon 
it is demanded of the defendant what further he has to 
say why the sentence of the law should not be pronounced 
against him, and he makes a statement by his Counsel; 
whereupon it is considered by the Court that for his said 
offenses, the said defendant be taken by the Superintend¬ 
ent aforesaid to the Asylum and Jail aforesaid, whence 
he came, thence to the Penitentiary, as designated by the 
Attorney General of the United States, there to be im- 
prisoned for the period of Two (2) Years on each of the 
four counts of Indictment No. 45399, and for the period 
of Two (2) Years on each of the three counts of Indict¬ 
ment No. 45612, said sentences by counts to run consecu¬ 
tively, the sentence imposed on Indictment No. 45399 to 
take effect from and including the date of arrival of said 
defendant at said Penitentiary, the sentence imposed on 
Indictment No. 45612 to take effect from and including 
the date of expiration of sentence imposed on Indictment 
No. 45399; and thereupon the defendant by his attorney 
notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of bond for costs 
on appeal at One Hundred ($100.00) Dollars or Fifty 
($50.00) Dollars in cash. 

10 Memorandum, 

November 12, 1927.—Cost bond on appeal approved and 
filed. 

Assignment of Errors, 

Filed November 23, 1927. 

**•*••• 

Now comes the defendant, and assigns the following 
errors to be reviewed by the Court of Appeals; 

(1) The court erred in refusing defendant’s request for 
counsel at the time he was sentenced. 

(2) That the court erred in refusing to approve the ap¬ 
peal bond submitted on the 12th day of November, 1927, 
and preventing the perfecting of the appeal noted. 
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(3) That the court erred in vacating the sentence there¬ 
tofore imposed upon the defendant over the objection and 
exception of the defendant. 

(4) That the court erred in refusing to permit the de¬ 
fendant to withdraw his plea of guilty and enter a plea of 
not guilty. 

(5) That the court erred in sentencing the defendant on 
November 12th, 1927, to a term of 14 years in a peniten¬ 
tiary ; that is, to a term of two years on each count of both 
indictments to run consecutively. 

(6) That the Harrison Narcotic Act, under which the 
above numbered indictments were found, is unconstitu¬ 
tional and void. 

(7) That the sentences imposed upon the defendant are 
excessive, erroneous and void, and the court exceeded its 

jurisdiction.. 

11 (8) That all of the offenses set forth in the in¬ 

dictments against the defendant consisted of a single 
continuous act, and that it was error for the court to sen¬ 
tence the defendant on each count of the indictments as a 
separate and distinct offense. 

(9) That because of the said erroneous, void and exces¬ 
sive sentences the defendant will be deprived of his right 
to petition for parole, as provided under the provisions 
of the Act of June 25th, 1910, Chap. 387, 36 Stats. 819. 

(10) That the court erred in im])osing a sentence of 14 
years upon the defendant, and that the court exceeded its 
jurisdiction in imposing a sentence of 14 years, which is 9 
years above the maximum penalty prescribed for a viola¬ 
tion of the Harrison Narcotic Act as amended by Revenue 
Act of 1918, 40 Stat. 1130. 

(11) That all of the offenses charged in the said indict¬ 
ments to which the defendant plead guilty, and upon which 
he was sentenced, consists of a single continuous act and 
insi)ired by the same intent, and only consists of one offense 
against the Harrison Narcotic Act, and the Court erred in 
exceeding its jurisdiction in imposing a sentence of 14 
vears upon the defendant. 

ABNER SIEGAL, 
Attorney for the Defendant, 
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12 Designation of Record, 

Filed November 23, 1927. 


The Clerk will please include in the transcript of record 
the following: 

(1) The indictments. 

(2) The plea of the defendant. 

(3) The judgment and clerk’s minutes of October 24th, 
1927. 

(4) The sentence of October 24th, 1927. 

(5) The clerk’s minutes of November 12th, 1927. 

(6) The re-sentence. 

(7) Memorandum of appeal bond. 

(8) Submission of Bill of exceptions. 

(9) Assignment of Errors. 

(10) This designation of record. 

ABNEB SIEGAL, 
Attorney for Defendant. 

Me^norandum. 

November 29, 1927.—Bill of exceptions filed. 

13 Supreme Court of the District of Columbia. 

Wednesday, February 8", A. D. 1928. 

. The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 

• •••••• 

Now comes here the defendant by his attorney Abner 
Siegal Esquire and prays the Court to sign, and make a 
part of the record his Bill of Exceptions taken during the 
trial of the above cases and filed with the Court on the 
29th day of November, 1927 which is accordingly done. 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunniiigliam, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in causes Nos. 45399 and 45612 Criminal Docket, 
entitled United States vs. Jacob Solomon alias Jack Rose 
and Andree Dubois alias Audrey Dubois, as the same remain 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of February, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By (JIAS. B. COFLIN, 

Asst. Clerk. 

15 In the Supreme Court of the' District of Columbia, 

Holding a Criminal Court. 

Nos. 45399-45612. 

United States of America, Plaintiff, 


vs. 

Jacob Solomon, Defendant. 

Bill of Exceptions, 

Be it remembered that the above entitled cause came up 
before Chief Justice McCoy on October 14, October 24, 
and November 12, 1927, the following proceedings were 
had, rulings made by the Court and exceptions taken by 
the defendant and noted by the defendant. 

The defendant Jacob Solomon, alias Jack Rose, was jointly 
indicted with one Audrey Du Bois, alias Andree Du Bois, 
in the District of Columbia on February 14, 1927, the in- 
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dictment charging four separate violations of the Harrison 
Narcotic Act. Shortly thereafter both defendants were 
released on ten thousand dollar ($10,000) bond. On Feb¬ 
ruary 25, 1927, both defendants pleaded not guilty to the 
indictment aforesaid. On March 28, 1927, another indict¬ 
ment was returned against the same defendants, indictment 
No. 45612, charging three additional violations of the 
Harrison Narcotic Act. No further bond was required of 
the defendants, and it was agreed that they would be 
arraigned on the last indictment at the time of the con¬ 
solidated trial of two aforementioned indictments. On 
June 8, 1927, the defendant Jacob Solomon withdrew his 
plea of not guilty entered to indictment No. 45399 and 
pleaded guilty to all four counts contained in said indict¬ 
ment. At the same time he likewise pleaded guilty to the 
three counts contained in indictment No. 45612. At this 
time the Court asked Solomon if he understood that 
16 he was unequivocally pleading guilty to seven counts 
contained in both indictments. Solomon stated that 
he so understood. Because of representations made by 
counsel for the defendant, as to the physical condition of 
the defendant, the sentence of Solomon was postponed until 
the beginning of the fall term and he was permitted to 
remain on the same bond awaiting sentence. With respect 
to his physical condition, his counsel, Mr. Abner Siegal, rep¬ 
resented to the Court that Solomon was in need of a surgical 
operation, and also represented to the Court that because 
of the fact that Solomon was an addict and seriously in 
need of treatment for his addiction that the humane thing 
to do would be to permit him to have the operation in 
question and at the same time permit the taking of such 
treatment so that he could build himself up before the im¬ 
position of sentence at the beginning of the fall term of 
Court. For these reasons on the motion of the District 
Attorney, the Court suspended imposition of sentence until 
the beginning of the fall term. On October 14, 1927, the 
case of the defendant Jacob Solomon was set down for 
sentence in Criminal Court No. One, and the defendant and 
his surety were duly notified. On this day Solomon was 
in the Court House for approximately one-half to three- 
fourth- of an hour prior to Court convening, but when the 
Justice had entered the Court Room and the Court called 
his case, he could not be found. After waiting a reasonable 
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time and Solomon not having put in his appearance for 
sentence, on the motion of the District Attorney, the de¬ 
fendant was called and the bond was forfeited and a bench 
warrant issued for the arrest of Solomon. Nothing further 
was heard from Solomon until, on the morning of October 
24, 1927, he surrendered himself to the District of 

17 Columbia Jail. He was brought to the Court House 
and sentence was imposed on him in the absence of 

his counsel after the defendant requested the Court to have 
his counsel notified, which request the Court refused, and 
thereupon the Court sentenced the defendant to serve a 
term of two years on each count of both indictments, or a 
total of fourteen years. 

The defendant, by his attorney Abner Siegal, appeared 
in open Court, on November 12, 1927, in Criminal Court 
No. One of the Supreme Court of the District of Columbia, 
presided over by Chief Justice McCoy, and noted an ap¬ 
peal to the Court of Appeals for the District of Columbia 
from the judgment and sentence of the Court entered 
against the defendant on October 24, 1927, and tendered to 
the presiding Justice a cost bond in the sum of one hundred 
dollars ($100), duly executed and with sufficient sureties, 
requesting that the Court approve the said cost bond, and 
advising the Court that the 12th day of November, 1927, 
was the last day such appeal could be perfected under the 
rules; that the Court refused to approve the said cost 
bond, and asked the defendant’s attorney what the grounds 
of the appeal were; that defendant’s attorney replied there 
were several grounds of appeal; first, that the Harrison 
Narcotic Act was unconstitutional and void; secondly, that 
sentences imposed by the Court upon the defendant, ag¬ 
gregating fourteen years were excessive and void; thirdly, 
that the two indictments to which the defendant had en¬ 
tered a plea of guilty related to one continuous offense, and 
that it was error to sentence the defendant on each count 
as a separate and distinct offense; fourthly, that the de¬ 
fendant’s constitutional rights were invaded and violated 
in refusing his request for counsel made in open Court on 
the 24th day of October, 1927, when he was arraigned 

18 for sentence; and defendant’s attorney informed the 
Court that there were other matters in connection 

therewith which in his opinion ought to be passed upon 
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by the Court of Appeals. That thereupon the Court stated 
that if the defendant wished to have the right to have 
counsel present, the Court would send for the defendant 
immediately. That thereupon the Court ordered the de¬ 
fendant to be brought before the Court immediately, and 
directed the attorney for the defendant to be present. That 
the defendant was brought before the Court, at which time 
defendant’s counsel was present, and the Court ‘‘now va¬ 
cates the sentence heretofore imposed, the sentence under 
indictments 45399 and 45612, and asked Solomon, what, if 
anything, he has to say why sentence should not now be 
imposed.” That the following proceedings occurred: 

“Mr. Siegal: May I reply for the defendant, your 
“Honor? 

“The Court: Well, if the record is not true, what is 
“stated here today—Oh, you mean, in reply to my question 
“what he has to say? 

“Mr. Siegal: Yes, sir. 

“The Court: Oh, certainly. 

“Mr. Siegal: First I want it noted on the record that 
“my appearance here and the appearance of the defendant 
“shall not be construed as a waiver of any right which 
“the defendant had or still has by reason of an appeal; 
“that our appearance here is involuntary, and by order of 
“the Court. Secondly, that the Court has no jurisdiction 
“to vacate the sentence since the defendant does not con- 
“sent to the vacating of the sentence. We also desire at 
“this time to note an excepton to your Honor’s refusal to 
“approve a cost bond produced by the defendant, executed 
“by a regular professional bondsman of the District 
19 “of Columbia. Now in answer to your Honor’s 
“question which I shall make answer to, and which 
“I am doing as I say with the understanding that it does 
“not waive the rights which the defendant has, there are 
“many reasons- 

“The Court (Interposng): Just a moment. Solomon, 
“you are hearing what Mr. Siegal is saying here? 

“Defendant Solomon: Yes, sir. 

“The Court: And you authorize him to speak for you 
“as to what, if anything, you wish to say why sentence 
“should not be imposed? 

“Defendant Solomon: Yes, sir. 
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‘‘Mr. Siegal: First, the plea of guilty obtained from this 
‘‘defendant was obtained and made by reason of promises 
“and misrepresentations made to him that were never 
“kept. 

“Mr. Fihelly: In what city, Mr. Siegal? 

“The Court: Let us hear the statement of the grounds. 

“Mr. Fihelly: Very well. 

“Mr. Siegal: In the District of Columbia, in the City of 
“Washington. That one of the reasons why this defend- 
“ant made his plea of guilty was the promise of the Dis- 
“trict Attorney’s office in this District that the charges 
“pending against the defendant in the Southern District 
“of New York, which were considered a part of the trans- 
“ actions in this court, would immediately be nolled and 
“dismissed. Second, that the charges against the code- 
“fendant, Andrey Du Bois in this Court would imme- 
“diately be nolled and dismissed. That relying upon these 
“promises, the defendant entered a plea of guilty to these 
“indictments. That none of the promises were kept, and 
“that the defendant now respectfully asks the Court 
20 “for permission to withdraw his plea of guilty. 

Mr. Fihelly: With respect to the motion of counsel 
for the defendant, that Solomon be given permission to 
withdraw his plea of guilty to the two indictments afore¬ 
said, Mr. Siegal, his attorney, having stated to the Court 
that the pleas in question were obtained because of repre¬ 
sentations by the District Attorney’s office in this City, 
that the charges against the defendant in the Southern 
District of New York would immediately be nolled and 
dismissed and that the charges against the codefendant 
Andrey Du Bois would also be immediately nolled and dis¬ 
missed. Counsel for the Government informs the Court 
that no such representations were made by any member 
of the District Attorney’s office. The pleas in question 
were given by Solomon without any promise whatsoever. 
That wilh respect to the New York cases, it was the view 
of the District Attorney’s office in this City and also the 
view of Mr. Justice Hoehling who had taken the pleas 
of guilty from the defendant on June 8, 1927, that because 
the facts in the Washington cases were almost identical 
with the facts in the New York charges, although techni¬ 
cally the defendant might be guilty of violations of the Har- 
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rison Act in each of the jurisdictions, that it did seem to 
be the proper thing that if Solomon pleaded guilty and 
was sentenced, to have the New York charges dropped. 
The District Attorney’s office here wrote to the United 
States Attorney in New York, asking him his views on the 
matter. He replied that he would make no final disposi¬ 
tion of the New York charges until the defendant had 
been given a substantial sentence in this District and that 
then he felt that the charges in question would probably 
be dropped in New York. With respect to the co- 
21 defendant Audrey Du Bois, ‘‘it was not agreed at 
“any time, by the District Attorney’s office, that 
“should Solomon plead guilty to the indictments afore- 
“ mentioned, that the charges against her would be 
“dropped. With respect to the New York charges, it was 
“some time after the United States Attorney in New York 
“had written to the local District Attorney’s office, giving 
“his views as to when and on what conditions the New 
“York cases would be disposed of and counsel for the 
“defendant having been informed of the contents of this 
“letter and even shown the letter, that Solomon appeared 
“in Court, on June 8, 1927, and pleaded guilty to all of 
“the counts contained in indictments 45399 and 45612. 

“The Court: The motion is denied. 

“Mr. Siegal: Exception. 

“The Court: And in indictment No. 45399 the defendant 
“is sentenced to serve two years in the penitentiary under 
“Count No. 1; two years in the penitentiary under Count 
“No. 2; two years in the penitentiary under Count No. 3; 
“and under Count No. 4 in indictment 45399, he is sen- 
“tenced to serve two years in the penitentiary, the sen- 
“tence so imposed to run consecutively. And in indict- 
“ment No. 45612 the defendant is sentenced to serve two 
“years in the penitentiary under the first Count, the sen- 
“tence to follow immediately after the sentence running 
“consecutively in indictment No. 45399. On the second 
“Count he is sentenced to serve two years in the peniten- 
“tiary, which sentence is to begin after the sentence on 
“Count No. 1. On the third Count he is sentenced to serve 
“two years in the penitentiary, which sentence is to begin 
“after the sentence under the second Count. 
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‘^Mr. Siegal: Now I ask your Honor at this time 

22 “to arrest the judgment upon the record, upon the 
“ground that the Court has no jurisdiction over the 

“defendant or the subject matter before the Court. 

“The Court: Motion denied. 

“Mr. Siegal: Exception. I now note an appeal to the 
“Court of Appeals from the judgment this day entered 
“against the defendant and ask the Court to fix a cost 
“bond. 

“The Court: Fifty dollars deposit cash, or $100 bond. 

“Mr. Siegal: I submit the same bond duly executed by 
“the defendant and a professional bondsman of the Dis- 
“trict of Columbia. 

“The Court: Show it to the District Attorney and see if 
“it is satisfactory. 

“Mr. Fihelly (after examination): That is all right. 

“The Court: All right. 

“The bond was thereupon approved, and the above were 
“all of the proceedings had in this cause on this day.’’ 

Be it further remembered that the foregoing contains 
the substance of the proceedings had in this cause, and 
each of the exceptions stated to have been taken by the 
attorney for the defendant was so taken and duly allowed 
and noted by the Court, and that thereupon and as all of 
said exceptions were duly noted and allowed as aforesaid 
and duly entered upon the minutes of the Court, and be¬ 
cause the matters and tilings hereinbefore recited are not 
matters of record, in order to make the same a part of 
the record herein, which is hereby ordered, so that the de¬ 
fendant may have his case reviewed on appeal, the de¬ 
fendant by his attorney moves the Court to sign and seal 
this, his bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions 

23 had been separately signed and sealed, which mo¬ 
tion is granted by the Court; and thereupon the de¬ 
fendant tenders this, his bill of exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 8th dav of February, 1928. 

WALTER I. McCOY, 

Chief Justice, S, C. D. C. 


2—4725a 
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Approved: 

JOHN W. FIHELLY, 

Asst. United States Atfortieif. 

ABXEK SIEGAL, 

Attorney for Defendant. 

24 [Endorsed:] Nos. 45399 and 45612. Supreme 
Court, D. C. United States of America, plaintiff, 
vs. Jacob Solomon, defendant. Bill of exceptions. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4725. Jacob Solomon, otherwise known as Jack Rose, 
appellant, vs. United States. Court of Appeals, District of 
Columbia. Filed Feb. 21, 1928. Henry W. Hodges, clerk. 
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STATEMENT 

This is an appeal by Jacob Solomon, the appellant, 
from a judgment of the Supreme Court of the District 
of Columbia, sentencing him to serve a term of four¬ 
teen (14) years in the penitentiary, upon the appel¬ 
lant’s plea of guilty to two indictments containing 
seven counts, alleging violation of the Harrison Anti- 
Narcotic Law. 

The Court below fixed the sentence at two years on 
each count of both indictments, to run consecutively. 
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The indictments in this case were'both found at the 
January Term, A. D. 1927, of the Grand Jury of the 
District of Columbia. They are Numbered 45399 and 
45612, respectively. For convenience sake. Indict¬ 
ment Numbered 45399 will be referred to as Indict¬ 
ment No. 1, while Indictment Numbered 45612 will 
be referred to as Indictment No. 2. 

In Indictment No. 1, there are four counts. The 
first count thereof, is laid under Section 1 of the Act; 
the second count thereof, is laid under Section 2 of 
the Act; the third count thereof, is laid under Section 
1 of the Act; the fourth count thereof, is laid under 
Section 1 of the Act. 

In Indictment No. 2, there are three counts. The 
first count thereof, is laid under Sections 4 and 1 of 
the Act; the second count thereof, is a counterpart of 
Count 1 of this indictment; the third count thereof, is 
laid under Sections 8 and 1 of the Act. 

All the counts in both indictments, except Count 1 
of Indictment No. 1, and Count 3 of Indictment No. 
2, charge a violation on the 7th day of February, 1927. 

Count 1 of Indictment No. 1, charges that between 
the 1st day of January, 1926, and the 7th day of Feb¬ 
ruary, 1927, the defendant was a person required to 
register and to pay a special tax, as required under 
Section 1 of the Act, and that not having registered 
and paid the tax, he had imported, etc., drugs. 

Count 3 of Indictment No. 2, charges that between 
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the 1st day of September, 1926, and the 10th day of 
February, 1927, the defendant was a person required 
to register and to pay a special tax, as required under 
Section 1 of the Act, and that not having registered 
and paid the tax, he had in his possession 50 ounces 
of morphine hydrochloride and 4 ounces of smoking 
opium. 

Every count in both indictments, except Count 1 
in Indictment No. 1, and Count 4 in Indictment No. 
1, charge the defendant with an act concerning the 
same 50 ounces of morphine hydrochloride, alleged to 
have been sold to one Dutch Jones, by the defendant, 
on February 7th, 1927. 

Count 4 of Indictment No. 1, charges that the de¬ 
fendant on the 7th day of February, 1927, did pur¬ 
chase, sell, etc., 4 ounces of smoking opium. 

ASSIGNMENT OF ERRORS 
(Relied on) 

5. That the Court erred in sentencing the defend¬ 
ant to a term of fourteen years in a penitentiary; that 
is, to a term of two years on each count of both indict¬ 
ments to run consecutively. 

7. That the sentences imposed upon the defendant 
are excessive, erroneous and void, and the Court ex¬ 
ceeded its jurisdiction. 

8. That all of the offenses set forth in the indict¬ 
ments against the defendant consisted of a single con- 
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tinuous act, and that it was error for the Court to 
sentence the defendant on each count of the indict¬ 
ments as a separate and distinct offense. 

9. That because of the said erroneous, void and 
excessive sentences the defendant will be deprived of 
his right to petition for parole, as provided under the 
provisions of the Act of June 25, 1910, Chap. 387, 36 
Stats. 819. 

10. That the Court erred in imposing a sentence 
of fourteen years upon the defendant, and that the 
Court exceeded its jurisdiction in imposing a sentence 
of fourteen years, which is nine years above the maxi¬ 
mum penalty prescribed for a violation of the Harri¬ 
son Narcotic Act as amended by Revenue Act of 1918, 
40Stat. 1130. 

11. That all of the offenses charged in the said in¬ 
dictments to which the defendant, plead guilty, and 
upon which he was sentenced, consists of a single 
continuous act and inspired by the same intent, and 
only consists of one offense against the Harrison Nar¬ 
cotic Act, and the Court erred in exceeding its juris¬ 
diction in imposing a sentence of fourteen years upon 
the defendant. 
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ARGUMENT 

I 

Both Indictments Relate to the Same Violation, and 
Therefore Should Have Been Treated 
As One Offense 

It is the theory of this law that it is an excise tax 
law, rather than a criminal statute. Its purpose is 
to control the dealing in narcotics, and to limit it to 
those persons who have registered under the law and 
who have paid the special tax required therein. 

If a person has registered and has paid the special 
tax required by Section 1 of the Act, he can import, 
manufacture, produce, compound, sell, deal in, dis¬ 
pense, distribute, administer, or give away any of the 
drugs covered by the Act (Section 1); he may also 
send, ship, carry, or deliver any of the said drugs from 
any State or Territory or the District of Columbia, 
or any Insular Possession of the United States (Sec¬ 
tion 4); and he may have in his possession or under 
his control any of the aforesaid drugs (Section 8). 
Further, under Section 2 of the Act, such a person 
may sell, barter, exchange, or give away, any of the 
aforesaid drugs, in pursuance of a written order of 
-the person to whom such article is sold, bartered, ex¬ 
changed, or given on a form to be issued in blank for 
that purpose by the Commissioner of Internal 
Revenue ♦ * ♦ 
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In other words, the violation of this law is not the 
doing of the things just enumerated, but in doing 
them without having first registered and paid the 
special tax therefor. 

In Section 1 of the Act, the following is found: 

“Every person who first engages in any such 
activities after the passage of this Act shall im¬ 
mediately make like registration and pay the pro¬ 
portionate part of the tax for the period ending 
on the following June 30; 

“Importers, manufacturers, producers, or com¬ 
pounders, $24 per annum; wholesale dealers, $12 
per annum; retail dealers, $6 per annum. * * 

Section 1 further provides: 

“Every person who imports, manufacturers, 
compounds, or otherwise produces for sale or dis¬ 
tribution any of the aforesaid drugs, shall be 
deemed to be the importer, manufacturer or pro¬ 
ducer.” 

“Any person who sells or offers for sale any of 
the said drugs in the original stamped packages, 
as hereinafter provided, shall be deemed a whole¬ 
sale dealer. 

“Every person who sells or dispenses from 
original stamped packages, as hereinafter pro¬ 
vided, shall be deemed a retail dealer.” 

It is respectfully urged, therefore, that the only re¬ 
quirement of the law is to register and to pay the 
special tax, as set forth in Section 1 of the Act, in so 
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far as this case is concerned. It was error, therefore, 
for the Court below to have sentenced the appellant 
on each count of both indictments as a separate and 
distinct violation or failure to comply with the re¬ 
quirements of this Act. 

Section 9 of the Act, provides as follows: 

“That any person who violates or fails to 
comply with any of the requirements of this Act 
shall, on conviction, be fined not more than 
$2,000, or by imprisonment not more than five 
years, or both, in the discretion of the Court.” 

This law being an excise tax law, and not a criminal 
statute, can only provide a penalty for the failure to 
comply with the requirements of the Act, as provided 
therein. 

Section 9 of the Act, quoted supra, specifically 
limits the punishment to a fine of $2,000 and/or im¬ 
prisonment for five years. Yet, the Court imposed a 
sentence of fourteen years upon this appellant in this 
case,, in spite of the fact that both indictments relate 
and have to do with a person who failed to comply 
with the requirement of the Act, by not registering 
and not paying the special tax, as imposed by Section 
1 of the Act, and in spite of the fact that all of the 
alleged violations set out in the indictments occurred 
on the same day and concerned the same drugs alleged 
to have been sold to the same person. 
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It is doubtful whether such a sentence can be sus¬ 
tained, under the provisions of a tax law. To show 
the absurdity of the situation: If the draughtsman 
w'*ho drew these indictments had seen fit to do so, he 
could have included 18 separate counts in an indict¬ 
ment against this appellant, as follows: 

w 

1st. Charging the defendant with being a person 
required to register and to pay the special tax under 
Section 1, and not having done so, with having dealt 
in narcotics on a certain day (February 7th, 1927); 

2nd. Charging that, on the same day, he did un¬ 
lawfully import the same certain drugs, because he 
had not registered and paid the special tax under Sec¬ 
tion 1; 

3rd. Charging that, on the same day, he did un¬ 
lawfully manufacture the same certain drugs, because 
he had not registered and paid the special tax under 
Section 1; 

4th. Charging that, on the same day, he did unlaw¬ 
fully produce the same certain drugs, because he had 
not registered and paid the special tax under Section 
1 ; 

5th. Charging that, on the same day, he did unlaw¬ 
fully compound the same certain drugs, because he 
had not registered and paid the special tax under Sec¬ 
tion 1; 

6th. Charging that, on the same day, he did un¬ 
lawfully sell the same certain drugs to a certain 
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person (Dutch Jones), because he had not reg¬ 
istered and paid the special tax under Section 1; 

7th. Charging that, on the same day, he had un¬ 
lawfully dealt in the same certain drugs to the same 
certain person, because he had not registered and paid 
the special tax under Section 1; 

8th. Charging that, on the same day, he had un¬ 
lawfully dispensed the same certain drugs to the same 
certain person, because he had not registered and paid 
the special tax under Section 1; 

9th. Charging that, on the same day, he had un¬ 
lawfully distributed the same certain drugs to the 
same certain person, because he had not registered 
and paid the special tax under Section 1; 

10th. Charging that, on the same day, he had un¬ 
lawfully administered and did give away the same 
certain drugs, because he had not registered and paid 
the special tax under Section 1; 

11th. Charging that, on the same day, he had un¬ 
lawfully sold the same certain drugs to the same cer¬ 
tain person, not in pursuance of a written order; 

12th. Charging that, on the same day, he had un¬ 
lawfully bartered the same certain drugs to the same 
certain person, not in pursuance of a written order; 

13th. Charging that, on the same day, he had un¬ 
lawfully exchanged the same certain drugs to the 
same certain person, not in pursuance of a written 
order; 
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14th. Charging that, on the same day, he unlaw¬ 
fully purchased the same certain narcotics, in a man¬ 
ner other than in and from the original stamped 
package thereof; 

15th. Charging that, on the same day, he unlaw¬ 
fully sent the same certain narcotics to the same cer¬ 
tain person from the State of New York to the Dis¬ 
trict of Columbia, because he had not registered and 
paid the special tax; 

16th. Charging that, on the same day, he unlaw- 
^ fully shipped the same certain narcotics to the same 
certain person from the State of New York to the 
District of Columbia, because he had not registered 
and paid the special tax; 

17th. Charging that, on the same day, he unlaw¬ 
fully carried the same certain narcotics to the same 
certain person from the State of New York to the 
District of Columbia, because he had not registered 
and paid the special tax; and 

18th. Charging that, on the same day, he unlaw- 

4 

fully had in his possession the same certain narcotics, 
because he had not registered and paid the special tax. 

And if the defendant had plead guilty to such an 
indictment, then the Court might have imposed a 
sentence of 90 years in the penitentiary. Yet the de¬ 
fendant might have avoided 90 years in the peniten¬ 
tiary by REGISTERING AND PAYING THE 
SPECIAL TAX REQUIRED BY SECTION 1. 


A 
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Such registration and payment of the special tax 
would have permitted the doing of all of the acts 
charged on February 7th, 1927. 

CREPPS vs. DURDEN, Cowper 640. 

This is the leading English case on this subject. In 
that case the statute, 29 Car. 2C7, provided that: 

“No tradesman or other person shall do any 
exercise, or worldly labor, business or work of 
their ordinary calling on the Lord’s day, works of 
necessity and charity only excepted.” 

A penalty of five shillings was attached to each 
offense. Crepps, a baker, was convicted before Dur¬ 
den of four separate offenses; that is, selling small, 
hot loaves of bread on the same day in violation of 
the statute, it being conceded that the sale of this 
bread was not a work of charity. Four warrants were 
issued and a penalty of five shillings on each warrant 
was levied. Lord Mansfield wrote the opinion on the 
appeal and he held— 

“Here are three convictions of a baker for 
exercising his trade on one and the same day, he 
having been before convicted for exercising his 
calling on that identical day * * *, Construing 
the Act of Parliament, the offense is for exercis¬ 
ing his ordinary trade upon the Lord’s day, and 
that without any fraction of a day, hours, or min¬ 
utes. It is but one entire offense whether or 
longer or shorter in point of duration, so whether 
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it consists of one or a number of particular acts. 
The penalty incurred for the offense is five shill¬ 
ings. If a tailor sew on the Lord’s day, it can not 
be contended that every stitch is a separate 
offense.” 

COMMONWEALTH vs. ROBINSON, 

126 Mass. 259. 

Here, the Court held that the offense of keeping a 
tenement for illegal sale of intoxicating liquors on a 
day named, and on divers other days and times 
named between that day and the subsequent day, is 
but one offense, even though the tenement is kept 
open every hour of the time between these two days, 
such offense being continuous in its character. 

IN RE SNOW, 120 U. S. 274. 

In this case the defendant was indicted for co¬ 
habiting with several different women in violation of 
the statute. Three indictments were had—one for 
each year he had so cohabited. He was convicted of 
all three, and sentenced to six months on each of the 
said indictments, sentences to run consecutively. 

The Court held that the sentences were illegal in 
that the Court had no jurisdiction to pass judgment 
against the defendant upon more than one of the in¬ 
dictments or records referred to in its said judgment 
the reason that the offense therein set out is the same 
as that contained and set out in each of the other in¬ 
dictments, and the maximum sentence which the 
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Court had authority to impose was six months and a 
fine of $300, and that by the punishment imposed, the 
defendant was being punished twice for the same* 
offense. 

STEVENS vs. McCLAUGHRY, 207 Fed, 18. 

In this case the defendant was indicted, convicted, 
and sentenced to imprisonment for five years for . 
feloniously stealing, taking, and carrying away certain 
United States mail. At the same trial he was con¬ 
victed and sentenced to five years more under four 
counts of the same indictment for feloniously taking - 
and stealing, and carrying away on the same day as 
the first offense, from and out of a certain mail car 
certain mail matter, to wit, registered letters and 
feloniously embezzling and converting the contents 
thereof to his own use. The appellant in this case 
served his term of five years under the first two counts 
of the indictment, and then presented his petition for 
his release on the grounds that all of the offenses of 
which he was convicted constituted a single, continu¬ 
ing criminal act inspired by the same felonious intent 
which was equally essential to each of the offenses 
charged in the indictment, and that the excess of the 
sentence beyond- the imprisonment for five years 
which was the maximum sentence prescribed by Sec¬ 
tion 5469 for a single offense was beyond the jurisdic¬ 
tion of the Court which sentenced him. The principle 


0 


14 


upon which this case rested was that two or more 
separate offenses which are committed at the same 
time, and are parts of a single continuing act inspired 
by the same criminal intent which is essential to each 
offense are susceptible to but one punishment. 

This principle is upheld in the following cases: 

Munson vs. McClaughry, 198 Fed. 72. 
Halligan vs. Wayne, 179 Fed. 112. 

In re Snow, 120 U. S. 274. 

In re Neilson, 13 U. S. 176. 

Kite vs. Commonwealth, 11 Mass. 581. 
Triplett vs. Commonwealth, 84 Ky. 193. 
Commonwealth vs. Bridsall, 69 Pa. 482. 

O’BRIEN vs. McCLAUGHRY, 209 Fed. 816. 

In this case the petitioner was tried and convicted 
''on the charge of breaking in a certain post office and 
committing larceny therein. He was sentenced five 
years for the burglary and three years for the larceny. 
The Court held that the Court had only authority to 
sentence him for five years, and that the sentence was 
void as to the three years. 

EX PARTE HENKES, 267 Fed. 276. 

In this case it was held that it is a general rule if 

two indictments set out like offenses and relate to one 

\ 

transaction, and upon either there would be a con¬ 
viction for what is embraced in the other, the offenses, 
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though of different names, are within our constitu¬ 
tional guarantee the same. 

UNITED STATES vs. MAGUIRE, Fed. No. 15708. 

In this case the defendant pleaded guilty to five 
counts, charging respectively with having knowledge 
of frauds upon the revenue committed at different 
times by five different distillers. The Court held that 
the defendant should be sentenced as for one offense. 

FURNACE vs. THE STATE, 153 Ind. 93. 

In this case it was held that the State could not split 
up the offense or crime and make distinct parts 
thereof the basis of separate prosecutions. 

This principle is upheld in the following cases: 

Clem vs. State, 42 Ind. 420. 

Storrs vs. State, 3 Mo. 9. 

State vs. Moore, 86 Minn. 422. 

Tweed vs. Lipscomb, 60 N. Y. 559. 

People vs. Stephens, 9 Cal. 428. 

State vs. Larson, 85 Iowa 659. 

Hurst vs. The State, 86 Ala. 607. 

State vs. Simpson, 138 A^. W. Reporter, 473. 

Barker vs. State, 78 N. W. 427^ 

It is respectfully urged, therefore, that the maxi¬ 
mum sentence prescribed by Congress is intended to 
c6ver the whole substantive offense in its extremest 
degree, no matter how many different ways the drafts¬ 
man may plead it, and that, therefore, the judgment 
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of the Court below should be reversed for the excess 
of the sentence imposed in violation of the statute. 

The Court below had jurisdiction of the defendant 
and of the offense, and the imposition of a sentence 
in excess of what the law permits would not render 
the legal or authorized portion of the sentence void, 
but only leave such portion of the sentence as may be 
in excess open to question and attack. 

United States vs, Pridgeon, 153 U, S, 62, and 
cases therein cited, 

II 

The Defendant, by the Sentences Imposed, Was Deprived 
of His Right to Petition For Parole. 

Under the provisions of the Act of June 25, 1910, 
Chapter 387, 36 Stat. 819, the defendant, a prisoner, 
is entitled to appeal for the benefits of the parole law 
by aggregating the sentences against him, and taking 
one-third of that amount. If the erroneous sentence 
of the Court is permitted to stand, this appellant 
would have no right under the parole law to appeal 
for a parole until after the expiration of four years 
and eight months, whereas, he is entitled, under the 
statute, if he had been sentenced legally, to appeal any 
time after one year and eight months. It is respect¬ 
fully urged that the excess sentence being void, it 



17 


should not be used to deter the appellant’s right to 
appeal for parole after one year and eight months 
have expired. 

United States vs, Pridgeon, 153 U, S, 48. 

O'Brien vs, McClaughry, 209 Fed, 816. 

CONCLUSION 

It is respectfully submitted that the sentences im¬ 
posed by the learned Court below upon the appellant 
were beyond its jurisdiction, that the sentences im¬ 
posed were excessive and erroneous, and that so much 
of the judgment and sentence of the Court below as 
exceeds that which the law allows should/be reversed. 


Attorney for Appellant, 

March, 1928. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1928 
No. 4725 

Jacob Solomon, appellant 

V. 

The United States of America, appellee 

BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

Appellant, Jacob Solomon, alias Jack Rose, was 
jointly indicted with one Andree Dubois in the 
District of Columbia on February 14,1927, for four 
violations of the Harrison Narcotic Act. On Feb¬ 
ruary 25,1927, the appellant, Solomon, was indicted 
with the same codefendant for three additional vio¬ 
lations of the Harrison Narcotic Act. Subsequently, 
on June 8, 1927, appellant pleaded guilty to all 
counts of the two indictments. On the date set for 
sentence, although appellant was in and around 
the courthouse for some time prior to the hour at 

94916—28 (1) 
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which the Court convened, when his case was ac¬ 
tually called for sentence by the Court, appellant 
could not be found; thereupon the bond was for¬ 
feited and a bench warrant issued for appellant. 
Nothing further was heard from him imtil ten days 
later when he surrendered himself at the District 
of Columbia jail. Appellant was subsequently 
sentenced by the Court to serve two years on each 
count of the two indictments, the sentences to run 
consecutively. 

It is the contention of the appellant that although 
there are seven counts in the two indictments, that 
they in fact charge but one offense and that the 
Court could only impose a total sentence of five 
years and a $2,000 fine. 

THE INDICTMENTS 

Adopting the same plan that has been followed by 
the appellant in his brief, we will call Indictment 
No. 45399, Indictment No. 1, and Indictment No. 
45612, Indictment No. 2. 

In Indictment No. 1 there were four counts. 

> Count No. 1 charged that the defendant, between 
January 1,1926, and February 7,1927, did import, 
mcmufacture, produce, compound, etc., opium and 
coca leaves and derivatives and preparations there¬ 
of, without having registered tvith the Collector of 
Internal Revenue and without having paid the 
special license tax required hy law. (Section 1 of 
the Harrison Narcotic Act.) 
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Count No. 2 charged that the defendant, on, to 
wit, the seventh day of February, 1927, did sell, 
barter, exchange, and give atvay to one C, W, Jones, 
to wit, fifty ounces of morphine hydrochloride, not 
in 'pursuance of a written order on a form issued 

t 

for that purpose by the Coryimissioner of Internal 
Revenue. (Section 2 of the Harrison Narcotic 
Act.) 

Count No. 3 charged that the defendant on, to 
wit, February 7, 1927, did purchase, sell, dispense, 
and distribute, to wit, fifty ounces of morphine hy¬ 
drochloride in a manner other than in and from the 
original package thereof, having affixed thereto ap¬ 
propriate stamps showing the payment of the law¬ 
ful'revenue tax thereon. (Section 1 of the Harri¬ 
son Narcotic Act.) 

Count No. 4 charged that the defendant, on, to 
wit, February 7, 1927, did purchase, sell, dispense, 
and distribute,iov^\i,io\xY ounces of smoking opuim 
in a manner other than in and from the original 
package thereof, having affixed thereto appropriate 
stamps showing the payment of the lawful revenue 
tax thereon. (Section 1 of the Harrison Narcotic 
Act.) 

In indictment No. 2, Coirnt No. 1 charged that 
the defendant did unlawfully send, ship, carry, and 
deliver from the State of New York to the District 
of Columbia, to wit, fifty oimces of morphine hydro¬ 
chloride without having previously registered with 
any Collector of Internal Revenue and without 
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having paid the special tax required by law. (Sec¬ 
tion 4 of the Harrison Narcotic Act.) 

Count No. 2 charged that the defendant, on, to 
wit, February 7, 1927, did unlawfully send, ship, 
carry, and deliver from a State of the United 
States, unknown to the Grand Jurors, to the Dis¬ 
trict of Columbia, to wit, fifty ounces of morphine 
hydrochloride, without having previously regis¬ 
tered with any Collector of Internal Revenue and 
without having paid the special tax required by 
law. (Sections 4 and 1 of the Harrison Narcotic 
Act.) 

Count No. 3 charged that the defendant, from, to 
wit, September 1, 1926, to February 10, 1927, was 
a dealer in narcotics and as such dealer was re¬ 
quired to register and pay the special license tax 
and that on the dates aforesaid, not having regis¬ 
tered or paid the tax required by law, the defend¬ 
ant did unlawfully have in his possession and under 
his control, to wit, fifty ounces of morphine hydro¬ 
chloride and four ounces of smoking opium. (Sec¬ 
tion 8 of the Harrison Narcotic Act.) 

Sections of the Harrison Act violated and penalty 

The Harrison Narcotic Act sets forth the differ¬ 
ent manners in which the law may be violated. We 
are only concerned with five of the violations there 
enumerated. 

Section 1 of the Act says: 

It shall be unlawful for any person re¬ 
quired to register under the provisions of 
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this Act to import, manufacture, produce, 
compound, sell, deal in, dispense, distribute, 
administer, or give away, any of the afore¬ 
said drugs without having registered and 
paid the special tax as imposed by this 
section. 

Section 1 also provides that— 

it shall he unlawful for any person to 
purchase, sell, dispense, or distribute any 
of the aforesaid drugs except in the origi¬ 
nal stamped package or from the original 
stamped package. 

Section 2 of the Act provides that— 

it shall be unlawful for any person to sell, 
barter, exchange, or give away any of the 
aforesaid drugs except in pursuance of a 
written order of the person to whom such 
article is sold, bartered, exchanged, or given 
on a fonn to be issued in blank for that 
purpose by the Commissioner of Internal 
Revenue. 

Section 4 of the Act provides that— 

it shall he unlawful for any person who shall 
not have registered and paid the special 
taxes required by Section 1 of this Act, to 
send, ship, carry, or deliver any of the afore¬ 
said drugs from any State or territory or 
the District of Columbia, or any insular pos¬ 
session of the United States, to any person 
in any other State or the District of Colum¬ 
bia or any insular possession of the United 
States. 
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Section 8 of the Harrison Narcotic Act provides 
that— 

it shall he unlawful for any person not regis¬ 
tered under the provisions of the Act and 
who has not paid the special tax provided 
for by said Act, to have in his possession or 
under his control any of the aforesaid drugs, 
and such possession or control shall be pre- 
siunptive evidence of a violation of this sec¬ 
tion and also of a violation of the provisions 
of Section 1 of the Act. 

The foregoing are the five sections of the Act on 
which the counts in the indictment before the Court 
are based. The penalizing section of the Act pro¬ 
vides as follows: 

Section 9.—That any person who violates 
or fails to comply with any of the require¬ 
ments of this Act shall, on conviction, be 
fined not more than $2,000 or be imprisoned 
not more than five years, or both, in the dis¬ 
cretion of the Court. 

ARGUMENT 

I 

Did the several counts charge one or more than one 

offense? 

Counsel for appellant argues in his brief that the 
seven counts in the two indictments relate to the 
same transaction, charge but one offense under the 
law and that the Court could only lawfully im¬ 
pose the maximum sentence for one violation. 
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With respect to the counts relating to the same 
transaction, counsel in his brief goes further and 
states (Page 7) “that all of the alleged violations 
set out in the indictments occured on the same day 
and concerned the same drugs.” A glance at the 
different counts will show that this broad statement 
is not borne out. The -first count charges the of¬ 
fense to have been committed between January 1, 
1926 , and February 7 , 1927 , The following five 
counts charge offenses committed on, to wit, Febru¬ 
ary 7 , 1927 , The remaining count charges the 
offense between the dates of September 1 , 1926 , and 
February 10 , 1927 , 

With respect to the counts referring to the “same 
drugs ” we find the following: the first count being 
what is commonly called the “ dealers’ count,” does 
not set forth either the drugs sold or the person to 
whom sold but merely charges the defendant with 
being a dealer. The second, third, fifth, and sixth 
counts have to do with an amount of drugs, to wit, 
fifty ounces of morphine hydrochloride. The fourth 
count refers to an amount, to wit, four ounces of 
smoking opium, and the seventh count refers to 
a quantity, to wit, fifty ounces of morphine hydro- 
chloride and four ounces of smoking opium. To all 
of these counts, the appellant pleaded guilty and 
was rightfully subject to sentence. The second, 
third, fifth, and sixth counts, while all referring to 
a quantity of narcotics, to wit, fifty ounces of mor¬ 
phine hydrochloride, are set forth under a videlicit 
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and did not have to be strictly proved. Further¬ 
more, there was nothing before the Court on a plea 
of guilty nor is there anything in the record before 
this Court to show that even as to these four counts, 
the “ same drugs ” are involved and it is submitted 
that in deciding an appeal that the Court will not 
assume, speculate, or suspect. (In Re Fry, 3 
Mackey, 139.) 

It is the contention of the appellee that Section 
9 contains a penalty for any violation of the Harri¬ 
son Act and that the seven counts in the two indict¬ 
ments before the Court set forth seven separate and 
distinct violations of the law and that the Court was 
empowered by Section 9 of the Act, to sentence, pro¬ 
vided the sentences in question for each violation 
did not exceed the limitations set forth in Section 9. 

In the case of Albrecht v. United States, 273 U. 
S. 11, the Court said; 

The contention is that there was double 
punishment because the liquor which the de¬ 
fendants were convicted for having sold is the 
same that they were convicted for having pos¬ 
sessed. But possessing and selling are dis¬ 
tinct offenses. One may obviously possess 
without selling; and one may sell and cause 
to be delivered a thing of which he has never 
had possession; or one may have possession 
and later sell, as appears to have been done 
in this case. The fact that the person sells 
the liquor which he possessed does not render 
the possession and the sale necessarily a sin¬ 
gle offense. There is nothing in the Consti- 
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tut ion which prevents Congress from punish¬ 
ing separately each step leading to the con¬ 
summation of a transaction which it has 
power to prohibit and punishing also the 
completed transaction. 

In the case of Sylvia Robinson v. U, S,, 51 
W. L. R. 347, this Court passed upon a narcotic 
indictment in six counts, which, for all present pur¬ 
poses, was identical with the one now before the 
Court. Appellant in that case contended that there 
was an improper joinder of counts and also charged 
further that the Government should have been 
required to elect. The Court said: 

This assignment is overruled. It is true 
that each count of the indictment charges a 
separate and distinct violation of the Harri¬ 
son Act, nevertheless the charges were prop¬ 
erly consolidated in a single indictment 
under Section 1024 of the Revised Statutes. 

In United States v. Daugherty , 269 U. S. 363, 
where the appellant had pleaded guilty to an indict¬ 
ment charging three separate violations of the law, 
the Court said: 

In denying the contention that the indict¬ 
ment charged but a single crime the court 
below was clearly right. Further discussion 
of that point would serve no good purpose. 

The Court held that the sentence of five years on 
each count, to run consecutively, was within the 
power of the Court but said—Page 364— 

. We deem it proper to add that the sentence 
of fifteen years imposed upon respondent 
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seems extremely harsh. Circumstances not 
disclosed by the record may justify it, but 
only extraordinary ones could do so. 

If the foi*mer jeopardy test is applied to the 
different counts in the indictments before us, it can 
be readily seen that they are separate and distinct 
violations. In other words, had there been a trial 
and acquittal under the dealers’ count and a subse¬ 
quent conviction on one or more of the other counts, 
can it be reasonably contended that the defendant 
had been twice placed in jeopardy for the same 
offenses? As the Court said in McIntosh v. White, 
21 Fed. (2d) 935: 

The second contention of the appellant is 
that there was but one offense charged in the 
three counts of the indictment, and that was 
the failure to register and pay the tax. But 
the failure to register or pay the tax would 
not have constituted the offense charged in 
either of the counts, unless the respective 
sales in the first and second counts and the 
transportation in the sixth count were 
charged. The offenses charged were sepa¬ 
rate and independent. The evidence neces¬ 
sary to sustain any one of the three offenses 
charged in the three counts would not 
have supported either of . the other two, 
‘‘The test of identity of offenses, when 
double jeopardy is pleaded is whether the 
same evidence is required to sustain them; 
and, if not, then the fact that both charges 
relate to and grow out of one transaction 
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does not make a single offense, where more 
than one are defined by the statute. Go- 
vieres v. V. S,, 220 U. S. 338.” 

In the Gavieres case referred to by the Court, it 
was held that where, in the same course of conduct, 
and upon the same occasion, certain rude and bois¬ 
terous language was used, two offenses were 
committed separate in their character and this 
notwithstanding the transaction was one and the 
same. To the same effect is the case of Carter v. 
McClaiighry, 183 U. S. 394 where the Court said: 

The offenses charged under this article 
were not one and the same offense. This is 
apparent if the test of the identity of of¬ 
fenses that the same evidence is required to 
sustain them be applied. The first charge 
alleged ‘‘a conspiracy to defraud,” and the 
second charge alleged ‘^causing false and 
fraudulent claims to be made,” which were 
separate and distinct offenses, one requiring 
certain evidence which the other did not. 
The fact that hath charges related to and 
grew out of one transaction made no dif¬ 
ference. 

Counsel for appellant has set forth in his brief 
several leading cases, all relating to continuing 
offenses,^* Even a hasty reading of the opinions in 
these cases will show a situation far different from 
the one before the Court at present. 

In the leading English case quoted by appellant, 
Crepps V. Durden, Comper 647, the Court said: 
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Here repeated offenses are not the object 
which the legislature had in view in making 
the statute; but singly to punish a man for 
exercising his ordinary trade and calling on 
Sunday. 

In the leading American case quoted by the ap¬ 
pellant, In re Snow, 120 U. S., the Court said: 

The offense of cohabitation, in the sense 
of this statute, is committed if there is a liv¬ 
ing or dwelling together as husband and 
wife. It is, inherently, a continuous offense, 
having duration; and not an offense consist- 
ing of an isolated act (page 281). 

The Court also said in the same case. Page 286: 

A distinction is laid dotvn in adjudged cases 
a'nd in text writers between an offense con¬ 
tinuous in its character, like the one at bar, 
. and a case where the statute is aimed at am 
offense that can be committed uno ictu. 

It is submitted that the case now before the CouH 
is analagous to the case of Burton v. U, S,, 202 U. 
S., 377. Certain counts of the indictment in that 
case charged that the defendant, a United States 
Senator, agreed to receive compensation for serv¬ 
ices rendered and certain other counts charged the 
actual acceptance of money by the defendant. Said 
the Court (Pages 377 and 378): 

Another point made by the defendant is 
that he could not be legally indicted for two 
separate offenses, one for agreeing to receive 
compensation in violation of the statute, and 
the other for receiving such compensation. 
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This is an erroneous interpretation of the 
statute, and does violence to its words. It 
was certainly competent for Congress to 
make the agreement to receive, as well as 
the receiving of, the forbidden compensation 
separate, distinct offenses. * * * Bi^t 

Congress intended to place its condemnation 
upon each distinct, separate part of every 
transaction coming within the mischiefs 
intended to be reached and remedied. There¬ 
fore an agreement to receive compensation 
was made an offense. So the receiving 
of compensation in violation of the stat¬ 
ute, whether pursuant to a previous agree¬ 
ment or not, was made another and separate 
offense. There is, in our, judgment, no escape 
from this interpretation consistently with the 
established rule that the intention of the leg¬ 
islature must govern in the interpretation 
of a statute, ^^It is the legislature, not the 
court, which is to define a crime, and ordain 
its punishment,^^ United States v. Wilt- 
herger, 5 Wheat. 76, 95; Hackfield & Co, v 
United States, 197 U. S. 442, 450. 

The case of In Re Henry, 123 U. S. 374, related to 
violations of Section 5480 of the Revised Statutes. 
Under the statute, an indictment might charge of¬ 
fenses to the number of three when committed 
within the same six calendar months. Appellant 
had been indicted, convicted, and sentenced for 
three violations of the act and at the same term of 
Court was again indicted, convicted, and sentenced 
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for three other and different offenses under the 
same statute. The Court said (Page 374) : 

We have carefully considered the argu¬ 
ment submitted by counsel in behalf of the 
petitioner, but are unable to agree with him 
in opinion that there can be but one punish¬ 
ment for all the offenses committed by a per¬ 
son under this statute within any one period 
of six calendar months. As was well said by 
the district judge on the trial of the indict¬ 
ment, ‘Hhe act forbids, not the general use 
of the post office for the purpose of carrying 
out a fraudulent scheme or device, but the 
putting in the post office of a letter or packet, 
or the taking out of a letter or packet from 
the post office in furtherance of such a 
scheme. Each letter so taken out or put in 
constitutes a separate and distinct violation 
of the act,"^^ It is not, as in the case of In 
re Snow, 120 TJ, S, 274, a continuous offense, 
hut it consists of a single isolated act, and is 
repeated as often as the act is repeated. 

In the case of Bower v. Z7. S,, 296 Fed. 695, the 
indictment charged 33 violations of the Banking 
Act of 1918. The second, fourth, sixth, eighth, and 
eighteenth counts charge the making of false en¬ 
tries in the daily statement of condition in bank on 
October 26,1922. Said the Court: 

The plaintiff in error contends that the 
several coimts based on the making of false 
entries charge but a single crime, and that 
the description of the moneys, funds, and 
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credits in the last count is defective and in¬ 
sufficient. These objections are without 
merit. The statute prohibits the making of 
any false entry, not the making of a false 
report, and each false entry constitutes a 
separate and distinct crime, even though the 
several entries are made on the same day and 
contained in the same statement or report. 

This case was affirmed in 266 U. S. 601. See, 
also, Myers v. Morgan, 224 Fed. 414; Anderson v. 
Moyer, 193 Fed. 499; Egan v. TJ, S,, 52 D. C. App. 
387; Morgan v. Devine, 237 U. S. 640; Eberling v. 
Morgan, 237 U. S. 625; Dodders v. U, S., 240 U. S. 
391. 

II 

Was appellant deprived of his right to petition for parole? 

The second point raised in appellant’s brief, that 
by the sentence imposed appellant was deprived of 
his right to petition for parole, is really part and 
parcel of appellant’s argument No. 1. If, as is 
urged by the appellee, the sentence imposed by the 
Court was a lawful one, appellant would not be 
entitled to parole until he had served one-third of his 
sentence, namely, four years and eight months, and 
he has been deprived of no right under the parole 
law. In other words, the whole question goes back 
to the original point raised by appellant, that the 
Court exceeded its authority and powers in sentenc¬ 
ing appellant. 
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CONCLUSION 

It is therefore urged that the points set forth in 
appellant’s brief are untenable, that appellant 
pleaded guilty to seven distinct and separate viola¬ 
tions of the Harrison Narocotic Act and was prop¬ 
erly sentenced for each violation thereof; that there 
is no reversible error in the record, and that the 
judgment of the Court below should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 
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